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GOVERNOR OF GUAM 

The Honorable Antonio R. Unpingco 1 
Speaker I 
Mina'Bente Kugttro na Liheslaturan Guihan ' 

Twenty-Fourth Guam Legislature 
Guam Legislature Temporary Building - 
155 Hesler Street 

ACKNCWLEDGMENT KECElpT 

Hagitiia, Guam 96910 

Dear Speaker Unpingco: 

Enclosed please find Substitute Bill No. 659 (COR), "AN ACT TO A D D  
CHAPTER 36 TO DIVISION 3, AMEND $30109 AND REPEAL $$30109(a) AND 
30104, ALL OF PART 1 OF TITLE 5 OF THE GUAM CODE ANNOTATED, 
RELATIVE TO ESTABLISHING THE OFFICE OF THE PUBLIC PROSECUTOR", 
which I have signed into law today as Public Law No. 24-288. 

Twelve years ago, I lobbied the United States Congress to allow Guam to 
create its own Public Prosecutor's Office. I included this provision in my 
platform, and am in favor of the concept. 

Today, I am still in favor of allowing Guam to create its own Pubiic 
Prosecutor's Office. Unfortunately, the legislation drafted here does not 
take into account the various changes that have occurred concerning the 
personnel of the Department of Law in the past several years. For example, 
a court case has determined that the attorneys in the Department of Law 
are classified employees, despite language in Guam statutes to the 
contrary. Bill No. 659, separates the current attorneys and employees in 
the Prosecutor's Division of the Department of Law and places them into a 
new Elected Prosecutor's Office, and at the rame time strips these 
experienced attorneys of their classified status. The bill states that in the 
new officc i h ~ y  will "serve at the please of the Public Prosecutor". 
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Bill No. 659 does not allow current attorneys or other employees of the 
Department of Law to transfer from one division to another. It arbitrarily 
separates off those attorneys and employees assigned to the Prosecutor's 
Division, without giving any grace period to allow those employees 
currently working in either the Prosecutor's Division or the other divisions 
of the Department of Law to transfer between divisions. 

The legislation also does not take into account the sharing between 
divisions that now occurs. For example, more than one division share the 
use of vehicles, computers, and administrative personnel who handle 
federal grants. All of these shared items would have to be separated, and a 
shortage of equipment and personnel would be experienced if the current 
assets of the Department of Law assigned to the Prosecutor's Division were 
separated out. 

The legislation calls for rushed action. There is a general election scheduled 
within days in November, 1998, yet this matter cannot be placed on that 
election due to the short time frame. The legislation calls for another 
election, a special election, to be held approximately in mid-February, 
1999, just for this question. This special election would cost the taxpayers 
an additional $80,000 and, because it is only a 1-question election, a low 
voter turn-out could be expected. I hope that I Liheslatura will make 
amendments to this legislation to provide for the election of a Public 
Prosecutor at a general election. The short time frame also does not give 
potential candidates much opportunity to run for this office. 

Very truly yours, 

Carl T. C. Gutierrez 
I Maga'lahen Gughan 
Governor of Guam 

Attachment: copy attached for signed bill 
original attached for vetoed bill 

cc: The Honorable Joanne M. S. Brown 
Legislative Secretary 



MINA'BENTE KUATTRO NA LIHESLATURAN GUAHAN 
1998 (SECOND) Regular Session 

CERTIFICATION OF PASSAGE OF AN ACT TO I MAGA'LAHEN GUAHAN 

This is to certify that Substitute Bill No. 659 (COR), "AN ACT TO ADD CHAPTER 36 
TO DMSION 3, AMEND 530109 AND REPEAL §§30109(a) AND 30104, ALL 
OF PART 1 OF TITLE 5 OF THE GUAM CODE ANNOTATED, RELATIVE TO 
ESTABLISHING THE OFFICE OF THE PUBLIC PROSECUTOR," was on the 2"* 
day of October, duly and regularly passed. 

Speaker 
Attested: 

senator and Legislative Secretary 
...-.--.--.-----.-........................................................ ........................... .-..-..-..-.--............... 

This Act was received by 1 Maga'lahn Guahan this &.I day of & h h ~  ,1998, - 

at &?'Q orclock 

APPROVED: 

/3 

&L T. C. GUTIERREZ 

Assistant Staff Officer 
Maga'lahi's Office 

I Maga'lahen Guahan 

Date: /a 9 d 
Public Law No. 2-e - 3 ff 



MINA'BENTE KUATTRO NA LIHESLATURAN GUAHAN 
1998 (SECOND) Regular Session 

Bill No. 659 (COR) 
As substituted by the Author 
and amended on the Floor. 

Introduced by: Mark Forbes 
T. C. Ada 
F. B. Aguon, Tr. 
A. C. Blaz 
J. M.S. Brown 
Felix P. Camacho 
Francisco P. Camacho 
M. C. Charfauros 
E. J. Cruz 
W. B.S.M. Flores 
L. F. Kasperbauer 
A. C. Lamorena, V 
C. A. Leon Guerrero 
L. A. Leon Guerrero 
V. C. Pangelinan 
J. C. Salas 
A. L.G. Santos 
F. E. Santos 
A. R. Unpingco 
J. T. Won Pat 

AN ACT T O  ADD CHAPTER 36 TO DIVISION 3, 
AMEND 530109 AND REPEAL §§30109(a) AND 30104, 
ALL OF PART 1 OF TITLE 5 OF THE GUAM CODE 
ANNOTATED, RELATIVE TO ESTABLISHING THE 
OFFICE OF THE PUBLIC PROSECUTOR. 



BE IT ENACTED BY THE PEOPLE OF GUAM: 

Section 1. Chapter 36 is hereby added to Division 3, Part 1 of Title 5 of 

the Guam Code Annotated to read as follows: 

"CHAPTER 36. 

OFFICE OF THE PUBLIC PROSECUTOR. 

Section 36101. Office of the Public Prosecutor Established. 

There is within the Executive Branch of the government of Guam an 

Office of the Public Prosecutor, which shall have legal jurisdiction over 

all criminal prosecution on behalf of the people of Guam. Such 

authority as resides prior to the enactment of this Section with the 

Attorney General of Guam and his or her deputies, as well as the 

Department of Law, to oversee, manage and otherwise effect criminal 

prosecution on behalf of the people of Guam in any Court of Guam, the 

District Court or any appeals arising therefrom, is hereby transferred to 

the Office of Public Prosecutor and to the Public Prosecutor created 

herein. All powers and authority enjoyed by the Attorney General 

which is necessary in the performance of the duties assigned to the 

Public Prosecutor are hereby given to the Public Prosecutor. All 

references in Guam law or regulation with respect to criminal 

prosecution that contain the terms 'Attorney General' or 'Department of 

Law' shall hereby be read and interpreted as referring to the 'Public 

Prosecutor' or 'Office of the Public Prosecutor,' respectively. 

This Chapter shall be interpreted not as abolishing the office of the 

Attorney General, but as removing from the Attorney General all 

responsibilities vested in the Attorney General prior to the enactment of 
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this Chapter relative to the prosecution, on behalf of the people of 

Guam, of criminal offenses on Guam and the empowerment of the 

Public Prosecutor established by this Chapter with such powers enjoyed 

by the Attorney General needed to accomplish the purposes of this 

Chapter. 

Section 36102. Public Prosecutor, Elected. The Office of the 

Public Prosecutor shall be administered by the Public Prosecutor of 

Guam ('Public Prosecutor'), who shall be elected by the people of Guam 

for a term of four (4) years. The election of the Public Prosecutor shall 

occur during the same general election at which I Maga'lahen Guahan is 

elected. A candidate for the position of Public Prosecutor shall declare 

no political party affiliation. Candidates for Public Prosecutor shall be 

subject to the same campaign and personal financial reporting 

requirements as apply to candidates for I Maga'lahen Guahan, as well as 

all laws pertaining to campaign contributions. No person shall serve 

more than two (2) consecutive terms as Public Prosecutor. No 

nominating petition shall be required of a candidate for Public 

Prosecutor. 

A candidate for the position of Public Prosecutors shall file 

candidacy with the Guam Election Commission in the manner similar to 

a candidate for I Maga'lahen Guahan, except as is not consistent with this 

Chapter. There shall be no Primary Election for the position of Public 

Prosecutor. All qualified candidates complying with the provisions of 

this Chapter shall be placed on the General Election ballot. In the 



General Election, the candidate receiving the most votes, subject to the 

qualifications established by this Chapter, shall be certified by the Guam 

Election Commission as having won election to the position of Public 

Prosecutor. The Public Prosecutor shall be sworn into and take office on 

the first Monday of the January following the General Election at which 

the Public Prosecutor was elected and shall remain in office until the 

election and swearing in of a new Public Prosecutor, unless removed 

from office as provided for in this Chapter. The Public Prosecutor shall: 

(a) be at least thirty-five (35) years of age; 

(b) be a citizen of the United States and a resident of 

Guam; 

(c) be admitted to the practice of law on Guam for at least 

five (5) years immediately preceding his or her candidacy for 

office; and 

(d) not have been convicted of a felony. 

Section 36103. Same: Removal or Vacancy. The Public 

Prosecutor may be removed in the same manner as provided under the 

Organic Act of Guam for the removal of I Maga'lahen Guahan. Should a 

vacancy occur in the position of Public Prosecutor within eight (8) 

months of the General Election in which the Public Prosecutor would 

normally be elected, I Maga'laken Guakan shall appoint a person who 

meets the qualifications for Public Prosecutor established in this 

Chapter, such appointment being subject to the advice and consent of I 

Liheslaturan Guahan, and such appointee to serve the balance of the term 



only. If a vacancy occurs more than eight (8) months from the General 

Election at which the Public Prosecutor would normally be elected, the 

Guam Election Commission shall conduct a Special Election to fill the 

vacancy for the balance of the term and shall request such funding from 

I Liheslaturan Guahan as is required for this purpose. 

Section 36104. Deputy and Assistant Prosecutors. Subject 

to the availability of funds, the Public Prosecutor is authorized to 

appoint a Deputy and any number of Assistant Prosecutors, provided 

such appointees are admitted to the practice of law on Guam and 

subject to the same qualifications as are current for Deputy and 

Assistant Attorneys Generals. The Deputy Prosecutor and all Assistant 

Prosecutors shall serve at the pleasure of the Public Prosecutor. The 

Deputy and Assistant Prosecutors are delegated such authority as 

deemed appropriate by the Public Prosecutor and are under the full 

supervision and control of the Public Prosecutor. 

Section 36105. Compensation. The Public Prosecutor shall be 

compensated in twenty-six (26) equal installments an annual salary 

based on ninety percent (90%) of the annual compensation of a judge of 

the Superior Court of Guam. Compensation for the Deputy and 

Assistant Prosecutors shall be established by the Civil Service 

Commission. 

Section 36106. Defense of Persons Accused of Crime 

Prohibited. No Public Prosecutor, nor any attorney in the 

employ of the Office of Public Prosecutor, shall act as counsel for any 

person or entity accused of any crime on Guam." 
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Section 2. Election of First Public Prosecutor. Notwithstanding 

any other provision of law, the election of the first Public Prosecutor shall 

occur at a special election to be conducted by the Guam Election Commission 

one hundred twenty (120) days after the effective date of this Act. The first 

Public Prosecutor shall be sworn into office thirty (30) days after the election 

of the first Public Prosecutor. The first Public Prosecutor shall serve until the 

election and swearing into office of a new Public Prosecutor, such election to 

occur at the next General Election during which I Maga'lahen Guahan is 

elected. Thereafter, the election of the Public Prosecutor shall occur in the 

manner described in Chapter 36; provided, that in the event that the position 

of an elective Attorney General is permitted by the Organic Act, no Public 

Prosecutor shall be elected. 

Section 3. Transfer of Assets and Employees. Upon the election 

and swearing into office of the first Public Prosecutor, all assets assigned to 

the Prosecution Division of the Department of Law, inclusive of equipment, 

shall be transferred to the Office of the Public Prosecutor. All employees 

assigned to the Prosecution Division of the Department of Law shall be 

transferred to the Office of the Public Prosecutor and shall receive no 

reduction in pay as a result of such transfer. The balance of all amounts 

budgeted, internally or otherwise, to the operations of the Prosecution 

Division of the Department of Law, whether or not they have been released, 

shall be transferred to the Office of the Public Prosecutor. Upon the election 

of the first Public Prosecutor, the Attorney General is directed to assist the 

Public Prosecutor in guaranteeing a smooth transition. 



Section 4. Section 30109 of Chapter 30, Division 3, Part 1 of Title 5 of 

the Guam Code Annotated is hereby amended so that any reference to the 

Attorney General as the Public Prosecutor is deleted. 

Section 5. Section 30109(a) of Chapter 30, Division 3, Part 1 of Title 5 of 

the Guam Code Annotated is hereby repealed. 

Section 6 .  Section 30104 of Chapter 30, Division 3, Part 1 of Title 5 of 

the Guam Code Annotated is hereby repealed. 

Section7. EffectiveDates. Section 2 of this Act is effective 

immediately upon its enactment. All other Sections are effective upon the 

election and swearing into office of the first Public Prosecutor. 

Section 8. The Office of the Public Prosecutor shall receive an annual 

budget pursuant to appropriation by I Liheslaturan Guahan, which shall be 

disbursed to the Office in twelve (12) equal monthly installments. The budget 

of the Public Prosecutor is not subject to the allotment process or the control of 

the Bureau of Budget and Management Research, nor shall I Maga'lahen 

Guahan impound or transfer funds appropriated to the Public Prosecutor. On 

a month where more than two (2) pay periods shall occur, the Department of 

Administration shall release such funds required for the purpose of meeting 

the operational needs of the Public Prosecutor for that month, provided a 

sufficient balance of the appropriation remains. 

Section9. Severability. If any provision of this Law or its 

application to any person or circumstance is found to be invalid or contrary to 

law, such invalidity shall not affect other provisions or applications of this 



1 Law which can be given effect without the invalid provisions or application, 

2 and to this end the provisions of this Law are severable. 



Committee on Rules, Chemment 
Reform and Federal Affairs 

I Senator Mad Fades, Cbainnan 

Speaker Antonio R. Unpingco 
I Mina' Bente Kuittro Na Liheslaturan Guahan 
155 Hesler Street 
Hagstfia, Guam 96910 

Dear Mr. Speaker: 

The Committee on Rules, Government Reform and Federal Affairs, to which Bill No. 659 was 
referred, wishes to report its findlngs and recommendations TO DO PASS BILL NO. 659, "An act to 
place before the people of Guam as an initiative a proposal for an elected Public Prosecutor and an 
elected Public Auditor, thus increasing accountability in our government and further empowering 
the people of Guam." 

The voting record is as follows: 

TO PASS 

NOT TO PASS & 
ABSTAIN 

TO PLACE IN INACTIVE FILE % 
Copies of the Committee Report and other pertinent documents are attached. 

Thank you and si Yu'os ma'ase for your attention to this matter. 
A 

Attachments 



24th Guam Legislature ' 
Committee on Rules, Government 

Reform and Federal Affairs 
Senator Hark Forbes, Bainnan ! , 

t 

MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

Committee Members / 
,A 
/ 

Chairman ' d ' 
Committee Report- Bill No. 659 "An act to place before the people of Guam as an 
initiative a proposal for an elected Public Prosecutor and an elected Public 
Auditor, thus increasing accountability in our government and further 
empowering the people of Guam." 

Transmitted herewith for your information and action is the report on Bill No. 659 from the 
Committee on Rules. Government Reform and Federal Affairs. 

This memorandum is accompanied by the following: 
1. Committee Voting Sheet 
2. Committee Report 
3. Bill No. 659 
4. Public Hearing Sign-in Sheet 
5. Written testimony 
6 .  Fiscal Note/ Fiscal Note Waiver 
7. Notice of Public Hearing 

Please take the appropriate action on the attached voting sheet. Your attention and cooperation in 
this matter is greatly appreciated. 

Should you have any questions regarding the report or accompanying documents, please do not 
hesitate to contact me. 

Thank you and si Yu'os ma'ase. 

MARK FORBES 

Attachments 



Committee on Rules, Government Reform and Federal Affairs 
I Mina' Bente Kusttro Na Liheslaturan Guahan 

Voting; Record 

Bill No. 659 "An act to place before the people of Guam as an initiative a proposal for an elected 
Public Prosecutor and an elected Public Auditor, thus increasing accountability in our government 
and further empowering the people of Guam." 

ANTHONY C. B L ~ Z ,  Vice-chairman 

NOT TO INACTIVE 
PASS ABSTAIN FILE 

JOANNE M. S. BROWN, Member 

EDWARDO J. CRUZ, M.D., Member 

L A W W C E  F. KASPERBAUER, Member 

C_ARL*OTTA A. LEOW GUERRERO, Member 

- 
ANTONIO R. UNPINGCO, Member 



I Mina' Bente Kusttro Na Liheslaturan Guahan 

Committee On Rules, 
Government Reform & Federal Affairs 

Senator Mark Forbes, Chairman 

Committee Report 
on 

Bill No. 659 
"An act to place before the people of Guam as an initiative a 

proposal for an elected Public Prosecutor and an elected Public 
Auditor, thus increasing accountability in our government and 

further empowering the people of Guam." 



I. OVERVIEW 
The Committee on Rules, Government Reform and Federal Affairs held a public hearing on 
Wednesday, June 10, 1998 at 10:OO a.m. at I Liheslaturan Guahan. Public Notice of the hearing was 
announced in the June Yd, 7"' and lo", 1998 issues of the Pacific Daily News. 

Senators in attendance were: 
Senator Mark Forbes, Chairman 
Senator Mark Charfauros, Member 
Senator Edwardo Cruz, Member 
Senator Tony Lamorena, Member 
Senator John Salas, Member 
Senator Frank Aguon 

Appearing before the Committee were: 
Mr. Mark Martinez (testimony attached) 
Mr. Phillip J. Tydingco (testimony attached) 

Providing written testimony: 
Ms. Elizabeth Robertson (testimony attached) 
Mr. Robert G.P. Cruz, Public Auditor (testimony attached) 

11. SUMMARY OF TESTIMONY 
Mr. Mark Martinez read his testimony in favor of Bill No. 659 before the Committee. Mr. Martinez 
stated further that he is in full favor of the creation of an elected Public Prosecutor. 

Mr. Phillip J. Tydingco read his testimony in favor of Bill No. 659 before the Committee. In his 
testimony, he stated that a prosecutor elected by the voters makes this office directly accountable to 
the people of Guam. He further stated the bill combines the elements or parts of similar bills without 
foreseeable impediments contained in the other bills. Bill No. 659 achieves the goal of creating an 
elected Public Prosecutor by allowing the voters of Guam to decide whether the prosecutor should be 
directly accountable or not to the people by way of an initiative. 

Ms. Elizabeth Robertson submitted written testimony not in favor of Bill No. 659. In her testimony, 
Ms. Robertson wrote that an elected prosecutor would not solve the problems at the Attorney 
General's office but would add new ones. She believes that there are few attorneys interested in 
running for the position. Ms. Robertson wrote that the Guam Bar Association is still too small, and its 
attorney pool too transient. Attached to her testimony, Ms. Robertson included an excerpt from the 
1996 Guam Bar Association Survey. 

Mr. Robert G.P. Cruz, Public Auditor of the government of Guam, submitted written testimony on 
Bill No. 659. In his testimony, Mr. Cruz outlined four major points in regard to the bill. He wrote that 
passage of a referendum would not automatically establish an elected prosecutor or an elected public 
auditor without amending the Organic Act. Mr. Cruz also noted that the bill would eliminate the 
requirement in the present law that the Public Auditor be either a Certified Public Accountant or a 
member of the Guam Bar Association. He added that accountability to the voters already exists as 
current law calls for a retention election of the public auditor. Mr. Cruz also wrote that the bill does 



not improve the financial independence of the Office of the P u h ~ ~ c  Auditor because it does not 
include a provision setting aside one fourth of one percent of government revenues for the operation 
of the office. 

111. FINDINGS AND RECOMMENDATIONS 
The Committee on Rules, Government Reform and Federal Affairs finds that the purpose of Bill No. 
659 is to allow the voters of Guam to decide in a referendum whether or not Guam should have an 
elected Public Prosecutor and an elected Public Auditor. This measure empowers the people of Guam 
by giving them direct participation in the creation of these elected offices. 

The Committee further finds that upon passage of this referendum, the Public Prosecutor and the 
Public Auditor would be direct representatives of the people, chosen by the people. Accountability 
and effectiveness would be increased, as these offices would be answerable to none only than the 
community. 

Accordingly, the Committee on Rules, Government Reform and Federal Affairs, to which Bill No. 659 
was referred does hereby submit its findings and recommendations to I Mina' Bente Kuittro Na 
Liheslaturan Guahan TO DO PASS BILL NO. 659 "An act to place before the people of Guam as an 
initiative a proposal for an elected Public Prosecutor and an elected Public Auditor, thus increasing 
accountability in our government and further empowering the people of Guam." 



2". JI Guam Legislature 
Committee on Rules, Govefnment 

Reform and Federal A&airs 

- Senator Murk Forbes, Cbainnan 

JUN 0 3 1998 
/ 

MEMORANDUM i 
TO: Chairman 

Government Reform and Federal Affairs 

FROM: Chairman 
Government Reform and Federal Affairs 

SUBJECT: Referral- Bill No. 659 

The above Bill is referred to your Committee as the principal committee. It is 
recommended you schedule a public hearing at your earliest convenience. 

Thank you for your attention to this matter 

MARK FORBES 

Attachment 



Committee on Rules, Government Reform and Federal Affairs 
Senator Mark Forbes, Chairman 

Public Hearing 
Wednesday, June 10,1998 

10:00 a.m. 
I Liheslaturan Guahan, Hagitria 

Bill No. 659 "An act to place before the people of Guam as an initiative a proposal for an elected 
Guam Prosecutor and an elected Public Auditor, thus increasing accountability in our government - - 
and further emuowering the veovle of Guam." 

L, . 
I I Y ~ ~ V I U  I ACFNCYI I ORAL I WRITTEN 1 IN 

(please print) OF 



Committee on Rules, Government Reform and Federal Affairs 
Senator Mark Forbes, Chairman 

Public Hearing 
Wednesday, June 10,1998 

10:OO a.m. 
I Liheslaturan Guahan, Hagitiia 

Bill No. 659 "An act to place before the people of Guam as an initiative a proposal for an elected 
Guam Prosecutor and an elected Public Auditor, thus increasing accountability in our government 



IN'I'ERIM GOVERNING BOARD 
GUAM DEPARTMENT OF EDUCATION 

Mark "Paps" Martinez, Elected Member 
P 0. Box DE. Afmn, GIJ 96932 Telephone: (671) 734-4902. i FiLY: (671) 733-4904 

District 3:  Tarn~cning OAgana r Agnna Heigltis .\lotlgmong-Toto-~tlaite 

June 10,1998 
Honorable Mark Forbes 
Chair, Committee on Government Reform 
Twenty-Fourth Guam Legislature 

RE: Testimony in favor of elected Public Prosecutor 
Bills 90 & 659 

Dear Senator Forbes: 

School Districts 

Elementaw 

L.B. J U ~ I I I S U I ,  

Chief Brodie 
Hi" Schml 

As I testified in 1997. I favor an elected prosecutor based 
on my experience with the Attorney General's (AG) Office. 
As you recall in 1995 a private citizen sued the elected 
school board. Later that year the AG and Governor also 
sued the school board. In late 1995 the AG requested the Court 
to deny the board it's right to legal counsel. The AG who 
was sueing the board wanted to represent the Board in 
both suits. So the AG's Office was asking to represent 
both sides in a law suit. Also, the AG who was sueing 
someone (the School Board) requested to be the Board's 
legal counsel in the same suit. 

As Judge Gatewood noted in her October. 1995 
decision, SP 0114-95, what the AG is requesting would 
breach Rule 1.7 of both the ABA and Guam Rules of Professional 
conduct. "The Court finds that an obvious conflict of 
interest exist....". "The conflict of interest is 
further magnified by the Attorney General's second suit 
against the Board". 

Just pass Bill 90 and let's elect the public prosecutor 
on November 3rd. Do not have a special election the voter 
turn out could be just one-third of the voter turn out in 
the General Election. This has happen in the past, such 
low turn out is not a true election and special interest 
will have a better chance to prevail. 

+ 

lmS ij;rQ 

Mark K Martinez paps) 

Our Educational Community: 
1'repnre.r srudenrsjhr 19 Pronrores e.rcelirnce 



Hon. Mark Forbes 
Chairman, Committee on Rules, 
Government Reform and Federal Affairs 
Senator, 24th Guam Legislature 

Subject: Bills No. 59, 90 & 659 re: Elected Guam Prosecutor 

Dear Mr. Chairperson, 

"Crime, " we can all agree has and is becoming more and more of 
a concern to our ever growing community, especially since we cannot 
entirely escape its effects because the vast majority of crimes 
committed these past few years are known to be largely driven by 
the use of dangerous drugs like "Ice, 'I and its effects are 
seriously threatening the physical, social and economic well-being 
of island community. Without minimizing the importance of our 
individual and community responsibilities insofar as social, 
medical and educational involvement are concerned in addressing 
crime, we like all American communities look to our criminal 
justice system for "law and order." 

As we all know, hopefully not only from television, there are 
two primary groups in the criminal justice system charged with 
enforcing our criminal laws--the police and the prosecutors. 

The common underlying issue of legislative bills number 59, 
90, and 659 concern the latter, the prosecutors, and whether they 
should be led by an attorney general or prosecutor or whatever 
title provided therein, who is only directly accountable to a 
director appointed by the Governor and confirmed by the Guam 
Legislature (the status quo), or led by someone who is elected and 
therefore directly accountable to we, the people of Guam. 

In my view all three legislative bills support that portion of 
the issue requiring accountability of the prosecutors through an 
elected prosecutor and therefore they each have merit. However, 
without trying to make major amendments or come up with a new bill 
that combines elements or parts of each of these bills at this 
stage of the legislative process, I believe it is sensible to 
support to support Legislative Bill Number 659(Cor) for the 
following reasons. 

First, it is really not necessary to make major amendments to 
one bill or introduce a new bill combining elements or parts of the 
three bills because the "Proposal for an Elected Public Prosecutor" 
of legislative bill number 659 essentially achieves that goal. 

Secondly, bill number 659 does not appear to contain 
substantive provisions or language as seen in bills number 59 and 
90 that are likely to be impediments or obstacles to the 
implementation or operation of such an office. For example, 



notwithstanding the fact that the "Legislative Statement" of Bill 
59 is an exceptionally sound justification for the bill, it can 
only achieve making the position of the Attorney General an elected 
one when the U.S. Congress amends the Organic Act by providing the 
legal authority and language to do so and may not happen until the 
new millennia. 

Bill number 90 has to its credit taken a detailed and 
comprehensive approach to establishing the office of an elected 
public prosecutor whose title would be "Territorial Prosecutor." 
However, bill number 90 does contain some provisions that may 
hamper implementation or operation of that position. For example, 
some of the qualifications described or the language used in 
Section 2105 of this bill may be unconstitutional or ambiguous 
( i e ,  residency requirements language; passage of the Guam Bar 
Examination but some attorneys who have longed practiced on Guam 
may not have necessarily had to take the exam; or having the 
election commission determine what constitutes "criminal trial 
practice, etc.). Bill number 90 also contains another example of 
an inherent obstacle as seen in Section 2102 because it requires a 
successful candidate for the Office of the Territorial Prosecutor 
to acquire a "majority of the votes cast by the people who are 
qualified to vote for the members of the Legislature of Guam." This 
language will likely raise criticism similarly heard about the 
"Santos Amendmentt1 (past requirement for successful passage of 
public initiatives or referendums), or most likely result in a 
legal challenge from the highest vote getter who may want to avoid 
the risk of having to deal with the requirement of a runoff 
election between him or herself against the candidate with second 
highest number of votes cast. 

Thus, legislative bill number 659(Cor) does not contain the 
problematic provisions discussed above, but the final and more 
important reason to support this bill is that it will place the 
issue of whether the prosecutors should be directly accountable or 
not to the people squarely before the people of Guam by way of an 
initiative. 

I therefore respectfully urge your committee as well as all 
your colleagues of the Twenty-fourth Guam Legislature to support 
Bill Number 659 and allow the people to decide whether law and 
order on Guam includes having an elected Public Prosecutor or not. 



ELIZABETH ROBERTSON 
P.O. BOX A.B. 

AGANA, GUAM 96932 
(Tel)(W) 671-477-7657 
(Tel)(H)67 1-477-0135 

Email: Iccdcr@luentos.guam.net 

Fax to: 
Guam Legislature 
do  Sen. Carlotta Leon Guerrero 477-1323 

Re Two Bills regarding Elected Territorial Prosecutor. 

Please submit this testimony opposing the two bills for an cleaed territorial 
prosecutor. 

It is my personal belief that having an elected tenitorial prosecutor would not solve the 
problems at thc A.G.'s office but would rather add new ones. While creating this elected 
position may appear at flrst blush to be a solution, I think that you will find if ~u dig 
deeper that there may be very few attorneys intrrested in running. This limited pool may 
or may not be eligible or desirable for the job. [Until the government allows the 
A.G,/prosector the powu to control their staff (e.g. hire fire -- declassify atkomey 
positions), I thinlc that it will be difficult to k d  persons of the caliber the com$iunity 
needs to fill these positions.] 

My personal view of the elected territorial prosecutor situation is borne out by the results 
of the 1996 Guam Bar Association Survey, the relevanr excerpt of which is attached. 
The respondents found that while an elected position appears attractive, vay few 
attorneys are actually willing to take the job. [The anonymous survey does not reveal 
whether these few potential candidates are quaiified. Nor do wc now lrnow whetfLcr this 
pool still exists!] 

Before passing such a law, please do the le&work necessary to determine whether a 
reasonable pool of eligible and qualified candidates exists, I suspect that you will find 
that the Guam Bar is still too small, and its attorney pool too transient, to male an 
e h e d  position a viable or desirable alternative to the current situation. Over the past 
5 years, the A.G.'s Office has had a hard enough time lueping regular prosecutors in the 
office.] Forcing voters to choose from a smaller pool than you may now consider, 
severely limits Guam's chances of securing a qualified person for this uitical job. 

Thank you. 

cc: Jon Anderson 4773982 



SO, how often? 

One "ear . - 
Two years 

Three years 

' 45. SHOULD MEMBERS OF 
POLITICAL, SOCIAL, OR 

' THE COURT BE 
GOVERNMENTAL 

PERMllTED TO 
. ORGANIZATION, 

SERVE ON ANY 
COMMISSION OR 

A. Yes 26 No 75 NIA 9 

A number of respondenb note that the answer to this question is found 
In the Code of Judicial Conduct which governs the activities of Judges and 
certain other members of the Court Several respondents specify that such 
Court members' (Judges') activities rhoutd be limited to those social and 
religious. Others comment that it is. improper for judges to serve and 
participate in political and governmental oganizations. 

46. SINCE THE SUPREME COURT HAS TAKEN OVER AnORNEY DISCIPLINE, 
SHOULD THE GUAM BAR ASSOCIATION REMAIN AN INTEGRATED BAR? 

1 A. Yes 41 No 39 N/A 16 
I 

i 
1 

Several respondents note that now that the Supreme Court has taken 
over (or plans to take over) attorney discipline, an integrated bar is (or will) no 

I longer be necessary and a voluntary bar may actually be more active and 
effective. Another expresses that the Bar should remain intfngr~ted so that it 
could continue to provide inexpensive public services to individuals. 1 *. SHOULD THE CHIEF PROSECUTOR BE ELECTED BY THE PEOPLE? JC- 

I A. YCS 55 NO 52 N/A 4 

B. lh!x!Bm: 

Interestingly, proponenb and opponents of this proposition comment 
that it "would eliminate political interference" and "would hold the position 
accountable to the people." Opponents state that it woutd add "more politics 

i3Sgx wuTO:6@ 86,  @' 

7.2 



to an area that should be free from n"; question who would run, and if anyone 
did, would these candidates be qualified to perform the job: and express that 
if a prosecutor couldn't control hisher own budget, they would not be able to 
properly run the office, elected or etherwise. 

C. If so, would you run for such an office? 1 
Yes 14 No 72 NIA 9 - 

- :  



GUAM BAR ASSOCIATION 
JUDlClAL LIAISON COMMITTEE 

1996 SURVEY ON THE EFFICIENCY OF THE COURTS OF GUAM 

REPORT AND RECOMMENDATIONS 

OCTOBER 21,1996 



The Judicial Liaison Committeb is a standing committee of the Guam Bar 
Association formed to liaise between th Bar and the courts of Ouam. The 1996 Survey 
fields concerns regarding the administ tion of the Guam court syetem and solicits input 
as to how perceived problems might be addressed. The survey also requeste mcmben 
to assess the performance of the judg s before whom they practice, The survey was 

a conducted to fulfill the Bats msponslbil under the Guam Rules of Professional Conduct. 
See MPRC Rule 8.2, Comments. The rvey format was taken from the 1993 and 1982 
Guam Bar Assooiation surveys which in m were based upon surveys utilized by the Bars 
of the State of Oregon and other juriedi ions. In finalizing the 1996 text, the Committee 
took into account input from membe of both the Bar and Bench. The Committee 
recommends that future surveys be con 1 ucted every two years. 

In late September 19B6, this to 224 active Guam-based Ear 
members, 18 specially admitted and justices of the Guarn 
courts. The response was were received. Four 
survey responses were not not included in the 
compilation. Most of the litigator6 or were 
corporate or transactional involve significant 
contact with the courts. 

At a special meeting of the mem ership of the Guam Bar Association on October 
10, 1996, the Bar discussed the survey nd voted overkhelmingly to publish all portions 
of and comments in the survey. \ 

THE RESULTS OF THIS QO NOT CONSTITUTE THE POSITION OF 
THE GUAM BAR ASSOCIATION MATTER DISCUSSED IN THIS REPORT, 
The Survey report merely of the responses of the members 
of the Bar who 

of the Bar who responded to the Surveyfor 
their time and for the insight shared. ommittee urges the Judiciary, the Guam Bar 

serious account this compiled evaluation so 

.. 



OFFICE OF THE PUBLIC AUDITOR 
UFISKNAN I ADITOT PUPBLEKO 

GOVERNMENT OF GUAM 
P.O. BOX 23667. GMF. Barrigada. Guam 96921 

- - (1208 East Sunset Boulevard, Tiyan) 
(671) 475-0393/0394/0395 - FAX: (671) 472-7951 

ROBERT G.P. CRUZ 
PUBLIC AUDITOR June  5 ,  1998 

Honorable  Mark F o r b e s ,  Chairman 
Committee on R u l e s ,  Government 
Refornl and F e d e r a l  A f f a i r s  
I L i h e s l a t u r a n  Guahan 
155  Hesler S t r e e t  
Haga tna ,  Guam 96910 R e :  B i l l  No. 659 

Dear M r .  Chairman: 

Because I an1 p e r f o r m i n g  a n n u a l  t r a i n i n g  w i t h  t h e  
Guam N a t i o n a l  Guard on June  1 0 t h .  I am s u b m i t t i n g  t e s t i -  
mony on t h e  proposed  b i l l  t o  h o l d  a referendum on whe the r  
t h e  P u b l i c  A u d i t o r  and  t h e  Guam P r o s e c u t o r  s h o u l d  be  
e s t a b l i s h e d  a s  e l e c t e d  p o s i t i o n s .  

I have j u s t  r e c e i v e d  t h e  b i l l  t o d a y ,  and may have 
a d d i t i o n a l  conlnlents i n  t h e  f u t u r e  a s  I have t ime  t o  con- 
s i d e r  t h i s  m a t t e r  f u r t h e r .  However, t h e  f o l l o w i n g  t h o u g h t s  
come t o  mind i n  r e v i e w i n g  y o u r  measure .  

F i r s t ,  p a s s a g e  o f  t h i s  r e fe rendum,  i f  h e l d ,  would n o t  
a u t o m a t i c a l l y  e s t a b l i s h  t h e s e  p o s i t i o n s .  The O r g a n i c  Act 
o f  Guam would have  t o  b e  amended t o  c r e a t e  new e l e c t e d  
p o s i t i o n s .  

Second,  t h e  b i l l  would e l i m i n a t e  t h e  r e q u i r e m e n t  i n  t h e  
p r e s e n t  law t h a t  t h e  P u b l i c  A u d i t o r  be  e i t h e r  a  C e r t i f i e d  
P u b l i c  Accountant  o r  a  n~ember o f  t h e  Guam Bar.  P u b l i c  A u d i t o r s  
t h r o u g h o u t  t h e  P a c i f i c  a r e  r e q u i r e d  t o  b e  a  C e r t i f i e d  P u b l i c  
Accountant  e i t h e r  by s t a t u t e  o r  by t h e  c o n s i t u t i o n  o f  t h e  
r e s p e c t i v e  government .  Two o f  t h e  most e f f e c t i v e  P u b l i c  
A u d i t o r s  I know. M r .  Leo LaMotte o f  t h e  CNMI, and  M r .  Wendel l  
H a r w e l l ,  who h a s  j u s t  conlpleted h i s  tern1 a s  T e r r i t o r i a l  A u d i t o r  
o f  American Samoa, have b o t h  l aw d e g r e e s  and t h e  C e r t i f i e d  
P u b l i c  Accoun tan t  c r e d e n t i a l .  The CPA c r e d e n t i a l  e x i s t s  i n  
m o s t ,  i f  n o t  a l l ,  S t a t e  A u d i t o r ,  p o s i t i o n s .  

T h i r d ,  t h e  c u r r e n t  law p r e s e n t l y  c a l l s  f o r  a  r e t e n t i o n  
e l e c t i o n ,  s i n ~ i l a r  t o  t h a t  r e q u i r e d  of  judges  of  o u r  S u p e r i o r  
Cour t  a f t e r  t h e i r  te rm e x p i r e s .  There  i s  a  measure  o f  accoun-  
t a b i l i t y  a l r e a d y  e x i s t i n g .  

F o u r t h ,  the measure  d o e s  improve t h e  independence  o f  t h e  
O f f i c e  of  P u b l i c  A u d i t o r  by s e t t i n g  a s i d e  1 / 4  o f  one p e r c e n t  o f  
government r e v e n u e s .  T h i s  is p a t t e r n e d  a f t e r  t h e  one p e r c e n t  
set  a s i d e  by C N M I  s e t  o u t  i n  t h e  s t a t u t e  which o u r  o f f i c e  
p r o v i d e d  your  Committee. The o n l y  s u g g e s t i o n  we have t o  i m -  
p r o v e  t h i s  s e c t i o n  would b e  t o  match t h e  CNMI f i g u r e ,  and t o  
pe rn l i t  c a r r y  o v e r  o f  f u n d s  unused from one y e a r  t o  t h e  n e x t .  



I f  t h e  L e g i s l a t u r e  is  i n t e n t  on p a s s i n g  t h i s  measu re .  
I would l i k e  t o  s u g g e s t  t h a t  t h e  a n n u a l  r e q u i r e m e n t  o f  
f i n a n c i a l  and managenlent a u d i t s  be  d e l e t e d .  I t  i s  a n  
i n l p o s s i b i l i t y  w i t h  t h e  l e v e l  o f  s t a f f i n g  p e r n ~ i t t e d  t h i s  
o f f i c e .  Even t h e  CNMI P u b l i c  A u d i t o r  conlp le tes  a  l i m i t e d  
nuntber o f  a u d i t s  on t h e  E x e c u t i v e  Branch,  w i t h  a  s t a f f  o f  
t h i r t y  a u d i t o r s ,  two a t t o r n e y s  and f i v e  i n v e s t i g a t o r s .  

When o u r  o f f i c e  was e s t a b l i s h e d ,  I a s k e d  f o r  a  budge t  
o f  $ 2  m i l l i o n  f o r  a  s t a f f i n g  l e v e l  o f  approx in la t e ly  20 
s t a f f .  I haw. n e v e r  been  p e r m i t t e d  a  f u n d i n g  l e v e l  h i g h e r  
t h a n  t h e  $878,000 g i v e n  o u r  f i rs t  y e a r .  Each y e a r  s i n c e  
t h a n ,  you budge t  l e v e l  h a s  d e c r e a s e d .  Our s t a t u t e ,  man- 
d a t i n g  a n n u a l  a u d i t s  o f  e v e r y  agency i n  t h e  E x e c u t i v e ,  
L e g i s l a t i v e ,  and J u d i c i a l  b r a n c h e s ,  i s  a n  u n a t t a i n a b l e  
s t a n d a r d .  

I n  c o n c l u s i o n ,  l e t  rile s a y  t h a t  I am hop ing  t h e  L e g i s l a t u r e  
w i l l  c o n s i d e r  making an~endnlents t o  t h e  P u b l i c  A u d i t o r  l aw .  
I ant i n  f a v o r  o f  s e t t i n g  o u t  f i n a n c i a l  inde3endence  i n  
t h e  s t a t u t e .  However, I an1 n o t  i n  f a v o r  o f  removing t h e  
r e q u i r e m e n t  t h a t  t h e  P u b l i c  A u d i t o r  e i t h e r  b e  a n  a t t o r n e y  
o r  have t h e  C e r t i f i e d  P u b l i c  Accountant  c r e d e n t i a l .  I n  making 
b o t h  t h e  P r o s e c u t o r  and  P u b l i c  A u d i t o r  p o s i t i o n s  e l e c t e d ,  
I d o  n o t  b e l i e v e  t h a t  you w i l l  encourage  q u a l i f i e d  p e r s o n s  
t o  s e e k  t h e  j o b s .  R a t h e r ,  I b e l i e v e  you w i l l  d i s c o u r a g e  
p e r s o n s  from s t r i v i n g  f o r  t h e s e  two i n ~ p o r t a n t  p o s i t i o n s .  

S i n c e r e l y ,  

cc: 
Governor 
A t t o r n e y  G e n e r a l  



FISCAL NOTE l3mlEXl 
RI!REAI! OP HLIDGET AND MANAGEMENT RESEARCH 

Bill Number: 6GtifGOR) Date Refeind: Tune 08. 1998 
No Amendatory Bi: - Date Reviewed: 2 18. 1998 

DepPrtmentIAgency Affected: Guam Bechon Cpmplission 
DeprttmentfAgency IIcad: - Hew Torres 
Total FY Apprnpriation to D n k  $fjj'o.? 12 

Bid Titk (preamble); AN ACT TO PI.ACE BEFORE THE PEOPLE OF GUAM AS AN I N l T U r l V K  A 
P R O P W L  FOR AN ELECTED PIJBLIC PROSECUTOR AND AN ELECTED PUBLIC AUDITOR, THUS 
INCWEASING ACLY)IJNTABILll'Y I N  O b i  GOVERNMENT AND FLlRTHER EMPOWERlNC THE 
PEOPLE OF GUAM. 

Change in Law: - KIA -. 

Bii's Impact ua Praent Program Furding: 
Increase -. Decrca.w IUlocation No Chrnpe - &EL-  

Bii is for: 
Operations XXX Capital Improvement Otbcr 

FUNUS ADEOUATE TO COVER INTENT OF THE BILL? I f -  IF NO, ADD'L AMOUNT BEQUDIU) $-- 

I " '  

L'OWI'NWI'ES: See 
Joseph ~iv&rrng 



11 Rill hhmber R5Y(I:13R) is a r ~  aLT ro place before the people of Guam an inihtive a propoosl for Jn Clcctcd 
public prosemtor and an elected plhlic: iiuditor, thus increasing accountability in our government anc furti-ier 
empowering the people uul Gua11. Pel ilw Gila111 Elwtioll Conurwun, the passage of thls BU1 may pose aflSCa 
impact on heir agency. Such ar, impact may u~volvc! for example, adveflising; -.age; supplies overtine, and 
the pnntu~ of materials such as p~mphlcls, ball&. etc. They esfimate a dollar amount of appro:ima!ely 
$16.000. 

Gened h a d  Appropriation Stntus: 

FY lYYU Adopted Revenues 353,292,790 11 
less: Appropriatinnr to date 1R6.353.359 21 

Revenues available for appropriatiurl (33.060.549) 

I /  General Fund revenuos adopled i l l  P.L. 24 59 which includes: 

' I .  Autonomous Agency I'und 
7.0 Use Tax 
3.2 Customs & Immigration Rcimh. - 

m 
It should be noted that the actual collec~ion of the $17.8 in alternative revenues is not likely to be 

realized. As such, the budgetary shortfall lnay be increased by the $17.8 million. 

21 Covers .appropriations up to P.1,. 24-177 inclusive of continuing appropriations for debt 
service. 



( Oual i i  reputation for 22 years 
Notaw P~bllc SecretaM S e ~ c e  1 

" 
Wishes to announce the Iollo%oiq job vacancies dth i(s elicntsin 

$ Construction, Hotel, and Wholesale Industries 
3 -A/C Technidm Leader <dccmmnts PayabZe Tech 

I S Y a e d ~ e ~  on rer o ,cnolerrn prote>~st&i lenmtr 
Cen1enn.d Aqaru A L n m  (;eneralor Uucxbp r.a;?tan 

Gmal oo~artun!h lor retlrcd Fnd8.h Irxh.. I 

$ 
a 

i 

- ~ . - ~~. .. 
oi brofessibnal s~retary&otary 

Owner Retiring 472-6725 

-CateringBalas Manager <,Camant Truck Drhvr 
<>C@ntmlkr -Cook 
<,Electrician oPublic Area Attendant 
< f f - ~ c c m n t s  pagabre 4ecurlly Guard 

~ S m v e r  
-Sales M w m g w / O ~ c e  Pmducta 
Applicahbna are being see@ at the Pad% H- Resource Services, 
Inc. --Or Office. Suite 309, PwaOecsnr B u k  Cater, 674 Harmon Loop, 
Dedwlo. For more idmnabbn, pleae call 637-6906/6907. PHRSl and PLI 
its diefit8 are Q ua Empl~ymcnt Oppormaiy Emplaycrs. 

I @  Notice of Public Hear@ 

I Senator Mmk Forbca, Chkmm 
Comminee on Rules, Gommment W O I ~  md Fedal Affaira I 

I Wednesday, June 10,1998 1 w a . m .  I 
1 *Bill NO. 59 "An act to repeal and reenad Seciion30101, Title 5 CCA I 

Committee on P o w ,  Foreign M i r s  & General Govemmenr Seivlccs 1 

I 

PUBLIC HEARING NOTICE 

Stnner Frl~x P. Csrnncho. Chsnmnn 
IS5 Herler Street. Aganq Guam96910 

TEL 472-3505106 FAX 472-9747 Ernall renato@raba kuenlol guam net 

relative to mating an elfftive Attorney GRwal position 
.Bill No. 90 "An Mt t o  grant the people of Guam greater iniluence in 
h e  island's p r o m t i o n  system through the establishment of an 
elected Tenitonal Prosecutor bv add in^ a new Cbvter 21 to Title 1 

Date Monday. lune 6. 1 9 %  Place Publtc Heanng Room. Guam 
Time 9 00 a m  Lc~alafure Temp Blde 

A!axE.< 

hppointmcnt. Mr. Roben Sle~Ty, Anlng Member, Parkr and Recrerrlon Commrrion . Appoinlmenl. Mr. ALanario LC. Satas. Actrng member. Parks and KecreaU~n 
Comrrion  . Bill No. 640, "An act lo aulhotirc the govemm~nt of Gvam to leare r poitron of the 
Guam BarebdUSoRball Complex to 'Strrke Zone' for the consrructian and operalion 
a bassballiioflball trainin8 fac~lify open to the public " By Felix P Carnacho 
Bill No. 517, "An m rclairve to dirallowrng part tlme employees travel authotiuf~on to 
attend a sminariconfwence by adding a nw paragraph (g) to $4103. Ansclc I .  Chapru 
4. of Title 4 of the Guam Code A ~ o t a t e d  " By E J Crur. J C Salar and Felzx P 
Camacho . -,,,Ne sss. A"-- .-< - --- .~ -- .. . -- 

1 GCA. repraltng $30104 and rc&altng and reenam& $30109 of Tllle I 
1 GCA, and addln~: a new s u b e o n  (n) to§.555 of Title 8 Guam Code 
I Annotated." ' +B111 No 606 "An act toestablah a Dlvtnond Mwuopal P o k ,  
I utherwlse d e s ~ g m ~ r d  the Lhvlraon of Mwuopal Shenfk, a9 a. 
, permnent division within the Guam PolicebeDartnrent in nder to 

Increase pollce prevnce m Guam's villages on a pmnanent basts and 
help further protect our p p l e  agrmst cnme " 
'HdI No 6 9  ' An act to place before the p p l e  of Guam as an 
lmbatlve a pr0powI for an elected Cham P-tor and an eleded 
P ~ b l ~ c  Audllor, thus lnneaslng acmuntabtlrty for these posrbons and 
activities further empowering-& peopk of6am:' 

' 






